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August 27th, that is 1996, obviously, is the date

that Ameritech received a request for

negotiation?

MR. FRIEDMAN: We will stipulate to that for

purposes of this proceeding.

JUDGE WASHINGTON: No. I think you stated it

more artfully before. I'm sorry. I don't want to

box you in there. You said Ameritech would not

object to the time frame if it went beyond --

MR. FRIEDMAN: May 27th?

JUDGE WASHINGTON: May 27th.

MR. FRIEDMAN: Ameritech hereby stipulates

that if the Illinois Commerce Commission issues an

arbitration decision in this proceeding on or

before May 27th, Ameritech Illinois will not

challenge that decision on the grounds that it is

tardy.

JUDGE WASHINGTON: And obviously does Low

Tech agree also, Mr. Tennant.

MR. TENNANT: To the statement that was just

made regarding not challenging the decision

arrived at on the May 27th or before?

17
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JUDGE WASHING~ON: Right.

MR. TENNANT: I agree. I agree with that.

3 That is fine.

4 JUDGE WASHINGTON: Fine. So that does not

5 bind either of your clients to a statement.

6 Okay?

7 That concludes the status hearing

8 for today. will 10:00 o'clock in the morning as a

9 starting time on the hearing date give us enough

10 time or should we start earlier if we are assuming

11 it is a one-day.

12 MR. REED: 10:00 o'clock should be fine,

13 Mr. Examiner.

14 JUDGE WASHINGTON: That concludes the status

15 hearing on this matter for today. The parties

16 have the schedules for briefing and hearing.

17 We will continue this matter to

18 April 14th and 16, 1997, at 10:00 a.m.

19

20

MR~ REED: Thank you, Mr. Examiner.

MR. TENNANT: Could I clear up one point

21 here?

22 JUDGE WASHINGTON: 'Wait hold it. Yeah. Go
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1 ahead.

2 MR. TENNANT: There will be another

3 conference call on the 14th?

4 JUDGE WASHINGTON: No. That is when the

5 hearing will be. I am assuming --

6 MR. TENNANT: You are talking about

7 April 14th?

8 JUDGE WASHINGTON: Yes.

9 MR. TENNANT: But I am saying on the next

10 date on my schedule here is February 14th, and

11 that is when Ameritech is serving discovery. We

12 are not havihg another conversation call to

13 discuss that, are we?

14 JUDGE WASHINGTON: No. You will not meet at

15 the Commission again barring some type of motion

16 that needs to be filed on an expedited or

17 emergency basis and ruled on and argued prior to

18 April 14th.

19 MR: TENNANT: Okay. Very good.

20 JUDGE WASHINGTON: The hearing date is the

21 next time.

22 MR. TENNANT: Very 'good.

19
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STATE OF ILLINOIS

ILLINOIS COMMERCE COMMISSION

LOW TECH DESIGNS, INC. PETITION
FOR ARBITRATION PURSUANT TO SEC.
2S2(b) OF THE TELECOMMUNlCAnONS
ACT OF 1996 TO" ESTABLISH WHOLESALE
RATES AND AN INTERCONNECTION
AGREEMENT FOR ACCESS TO AND RATES
FOR UNBUNDLED NETWORK ELEMENTS
WITH ILLINOIS BELL TELEPHONE
COMPANY D/B/A AMERlTECH ILLINOIS
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ARBITRATIQN DECISI~

I. PROCEDURAL PQSTIJRE

On January 30, 1997, Low Tech Designs, Inc. ("LTO") filed a Petition for Arbitration to
Establish an Interconnection Agreement ("Petition") with Illinois Bell Telephone ·Company d/b/a
Ameritech Illinois (ftAmeritechU

). The Petition stated that LTO initially intends to enter the local
exchange market under the resale provisions of the Teleconununications Act of 1996 (the "1~6
Actn

). LTD is petition also states that it intends to offer enhanced call processing services by
utilizing unbundled netWOrk elements. Apparentlyt Lm intends to offer enhanced call
processing services by obtaining access to Ameriteeh's Advanced Intelligent Network (uAIN")
and by interconnecting LTD's software with Ameritech's AIN.

The Petition sets forth seven issues for arbitration. (See Lm Petition, pp. 14·19, pars. A.­
G.) ·Six related to access to and interconnection with AIN, and the seventh related to the ILEC's
duty under the 1996 Act to negotiate in good faith. The gist of the Lm Petition involves the use
ofdialing cod~ such as on.Ameritech's AIN. The Petition set forth no issues relating to resale,
and noted that resale issues, and other issues that the panies had Dot yet discussed, would be
presented at a later time jfthe parties were unable to anive at agreement.

On F~bnwy 14, 1997. the Examiner granted Ameriteeh's motion pursuant to 83 Ill. Adm.
Code Sec. 200.190 to strike portions of the Petition. The granting of the motion disposed of the
issue jn the Petition relating to the ILEe's duty to negotiate in good faith. .

Purswmt to notice and applicable law, the Hearing Examiner conducted an initial pre­
hearing conference OIl February 11, 1997, at which appearances were entered for Lro,
Ameritech and Staff. The Examiner set a schedule for tht remainder ofthe proceeding.

At a hearing on February 21. 1997, the parties presented oral arguments and the Hearing
Examiner directed LTO to rapond to two data requests sought to be answered by Ameriteeh.

On Febroary 24, 1997, Ameriteeh filed Ameritech Illinois' Response to Low Tech
Design's Petition for Arbitration; Ameritech Illinois' Motion to Deny the Petition; and the
verified statements ofWayne HeinmiUer, William Palmer and H. Edward Wynn. In respoDSet on
Febn1ary 28, 1997, LID and Commission Staff filed a response to the Ameritech Motion To
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Deny the Petition. Ameritech filed a Reply and a Proposed Order on March 4,1991. A Proposed
Order was duly serVed on the panies on March 10, 1997. Briefs on Exception and Reply Briefs
were filed on March 17 and 21, 1997, respectively.

II. ISSUES_

A. This case presents an issue of first impression for this Commission: an entity
which has not been certified in Illinois. requesting arbitration with an ILEC under the
Telecommunications Act of 1996. The fact that LTD is not certified to operate in Illinois is not
dispositive of the case. All parties concede that there is no requirement under the 1996 Act that
an entity requesting arbitration be certified by a state commission.

Staff and Ameritech contend that LTO must at least be a "telecommunications camer" as
defined under the 1996 Act, and it is DOt. Lro, while not conceding that it has no arbitration
standing if it is not a telecommunications carrier, attempts to explain how it is one.

B. The second issue is whether LID's Petition relates to interconnection, access to
unbundled network elements, resale, or any other maner that is within the scope of the 1996 Act
in order to be properly arbitrated.

Ameritech contends that (1) the Petition sets forth no issue having to do with resale, as
LTD initially proposed; (2) LTO does not seek interconnection as that term is used in the I~6
Act; and (3) LTD does not seek access to unbundled netWork elements for any purpose
authorized by the 1996 Act. In response, LTD contends that it is seeking interconnection and
access to unbundled netWOrk elements as pennitted under the 1996 Act

III. DISCUSSION &: CONCLUSIONS

A.WHETHER L1D MEETS THE "TELECOMMUNICATIONS CARRIER" REQUIREMENT

The following definitions are essential in order to ascertain the meaning of the term
"telecommunications carrier" under the 1996 Act:

TelecommunicatioDl carrier.-The tenn "telecommunications carrier"
means any provider of telecommuniqtions services . . .. (47 U.S.C. §

. 3(49» (emphasis added).

Ie1ecommunicar.ions smice.-1be term "telecommunications service"
means the ·offering of teJecommunicatig for a fee diIect1y to the public.
or to such classes of users u to be effectively available directly to the
public, regardless of the facilities used. (47 U.S.C. § 3(51) (emphasis
added).

2
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ItIecommunicatiQ,llS.-The term "telecommunications" meaas ~
transmission. betwem w among points specified bJ the WI. of
information 2f the users c:hoosina. without change in the (onn or coDtmlt
of the infonnation as sent and receiv,m. (47 U.S.C. § 3(48» (emphasis
added).

Ameritech argues that LTO is a "telecommunications carrier" i£ and only j£ it offers for a
fee the transmission, between or among points specified by the user, of information of the users
choosing, without change in the fann or content of the infonnation as sent and received.

Ameritcch also refers to , 992 of the FCC's first Rgrt and Orger for the proposition
that, in order to qualify as a telecommunications carrier under the 1996 Act, an entity must be
engaged in providing telecommunications. Paragraph 992 provides:

We conclude that to the extent 1 Qrricr is engaged in providing for 1 fee domestic
or international telecommunications, directly to the public ... , the carrier falls
within the definition of"teleconununications carrier." We fmd that this defInition
is consistent with the 1996 Act .. . . (Emphasis added).

" Ameritech states lhat there is no evidence of record which indicates that LTO is enpsed
in pro~iding. telecommunications.

While LTO suggests that it is a telecommunications camer under the 1996 Act, it
attempts to dismiss its status as telecommunications carrier as even being relevant to the inquiry
of its standing to seek arbitration from this Commission. LTD attempts to reduce this issue as
one merely involving the semantic meanins ofbeing engaged in providing telecommunications.
LTD states that it not only is engaged iD negotiations with Ameritech, but also with BelJSouth,
GTE, NYNEX, and Pacific Ben for the same purposes. Lm also states that it has participated
actively with the Alliance For Telecommunications Solutions, a telecommunications service
provider industry (onun, 8D9 has made extensive filings before the FCC in matters regarding the
AIN.

With respect to Ameriteeh's argument under , 992 of the FeCls first ReRort IDd Qrder.
LTO points out that , 992 does not state that a telec:ommuhications carrier must be "actively 'and
cwrently" providing teleeommunieatioDS for a fee, but only that an entity is a
telecommunications carrier "to the extent it is engaged in" providing telecommunications for a
fee. Lm also asserts that it is "englsed in" negotiatious with teVeraI incumbent carriers, and
that its president bas been "actively engaged IS a participant in" an industry fONID conccmiDg
AIN. '

As Staft'cogently states in its pleadina, the duty to interconnect under Sectious 251(1) (1)
and (c) (2) of the 1996 Act is limited to interconnection with or for the facilities and equipment
of telecommunications carriers. 47 U.S.C. Sees. 251(a) (1) and (c) (2). Many other sections oftbe
Act limit duties or obligations to "requesting telecommunications camm" or "providers of
telephone exchange service" or "providm of telecommunications services." 47 U.S.C. Sees.
2S1(b) (3), 2S1 (b) (4), (c) (1). (c) (3) and (d) (2) (8).

. " ..... 3
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Staff also pointed out that while Congress did not state explicitly that every duty under
Section 2S1 be extended only to "telecommunications carriers" or "providers of
telecommunications services", the basis of such an intent subsequently bas been established.
Staffcites to the FCC finding that II Section 251 (c) (4) does not require incwnbent LECs
to make services available for resale or at wholesale rates to parties who are not
telecommunications carriers' or who are purchasing services for their own uses. 11 First Repon and
Order, Par. 87S. The FCC further stated that the negotiation process established by Congress for
the implementation of Section 251 requires incumbent LEes to negotiate agreements, including
resale agreements, with ' requesting telecommunications canier(s)." not with end users or other
entities. II First Report and Order, Par. 875, footnote citing to 47 U.S.C. Sec. 2529 (a) (1) omitted.

CONCLUSION

There is no record evidence to support LTO's assertion that it is somehow a
telecommunications carrier for the purposes of interconnection under the 1996 Act. To support
its assertion that it is a telecommunications camer. LTO proffered a pleading from a Georgia .
proceeding within which Bell South stated .that LTO is a telecommunications carrier within the
meaning of the 1996 Act. Viewed in light of ~e total pleading, that statement seems to be
gratuitous, because it is contained in Bell South's Motion To Dismiss LTO's Arbitration Petition.
The Bell South concession that LTD is a"1elecommunications carrier" was provided for reasons
that this Commissio~ :may never guess~ .~. L~s~ offering of this pleading is confounding, as its
ultimate goal is the dismissal of the LTO Arbitration Petition for serviees which seem to be
essentially the same as those covered in the Illinois petition herein. The Bell South pleading IS
not even a Final Order of which this Commission could take administrative notice, nor is it an
admission of a party to this proeeeding. Therefore, it will be given no weight.

This stretch to show that it is a telecommunications camer reveals LTO's recognition that
it is critical to the arbitration process that LTO stand as a telecommunications came: under the
1996 Act. As Ame:ritech pointed out, LTO does not dispute that Ameritech's duties under the
1996 Act run only to telecommunications carriers. Accordingly, LTO asserts that it is one.

As discussed above, LID directs attention to activities that it is engaged in to prepare to
provide service at a point in the future. However, it fails to provide evidence that it is currently
engaged in providing telecommunications service.

The goal of the 1996 Act is clear: "... to promote competition and reduce regulation in
order to secure lower prices and higher quality services for American consumers and encourage
the ngXd deployment ofnew telecommunications technologies." Preamble to Pub.Law 104-104,
February 8, 1996, 110 Section 56. However, in order to protect the consumer, the privilege of
market entJy is DOt unbridled. The 1996 Act is replete with refemlCeS to the threshold standards
and ability an entity must possess as a telecommunications carrier to give some measure of
assurance that the consumers can rely on it to provide telecommunications services.

Merely to be in the inchoate phase of pJamung, with a desire to serve the public, is Dot
enough. More must be required ofan entity to entitle it to make demands on the public netWork.
It is not a burdensome requirement under the: 1996 Act for an entity to show some evidence that
it has the financial, managerial. and techniCal ·ability to serve the public, by showing that - at
least somewhere in this country - the entity ~s a telecommunications carrier actively engaged in

, . r",~,::,~::", '., . .; .
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the provision of telecommunications services. This interpretation of the 1996 Act comports with
our own statute.

In response to the Proposed Order issued in this matter Staft in its Briefon Exceptions
and Reply Brief on Exceptions, did not take exception to the Proposed Order and recommended
that the Commission give consideration to entering the Order. Ameriteeh also supported the
Order in its Reply to LTD's Exceptions. LTD took exception to the Proposed Order's assertion
that the Commission's "telecommunications camer" requirement is both onerous and
impermissible under the 1996 Act. Under this reasoning LTO merely continues to confuse the
issue. As Ameritech pointed out, in its Exceptions, the "telecommunications carrier"
requirement is different from the question of "certification." (Ameritech's Reply to Exceptions,
page 3 par.l). Amerit"h further pointed out that LID ignores Section 253(b) of the 1996 Act,
which provides, "Nothing in this section shall affect the ability of a State to impose, on a
competitively neutral basis... requirements necessary to .. protect the public safety and welfare,
ensure the continued quality of telecommunications services, and safeguard the rights of
conswners." Thus, even if the Act did not require requesters to be telecommunications carriers,
Section 253(a) would not prohibit the State from enforcing competitively neutral baniers to entry
that ensure the quality of telecommunications and safeguard the rights ofconsumers

Ameritech also cited a Final Order entered by the Public Service Commission of South
Carolina ("PSCSC") denying LID's Petition for Arbitration. The PSCSC relied on the
conswner safety language of Section 253(b) to reject LID's argwnent that under Section 253(a)
state commissions cannot require an entity to show some indication of an ability to serve the
public.(See PSCS On 97·0S2-C Order No. 97.1S3,March 14, 1997).

This Commission agrees with Ameritech and Staff that Lm's Petition must be denied on
the ground that LTO does not meet the threshold requirement that it be a telecommunications
carrier under the 1996 Act

B.WHETHER THE ISSUES TO BE ARBITRATED ARE
WITHIN THE SCOPE OF THE 1996 ACT

Ameritech cODtends that what LTO's Petition seeks is DOt within the scope of the 1996
Act, and therefore is not subj= to arbitration Wlder the 1996 Act. Specifically, Ameriteeh
contends that (1) the Petition sets forth no issue having to do with resale; (2) Lm does not seek
interconnection as that term is used in the 1996 Act; and (3) LID does DOt seek access to
unbundled netWOrk elements for any purpose authorized by the 1996 Act

. while the Petition states that LTO intends to enter the local exchange market usinS the
resale j)fOvisioDS of the 1996 Act, none of the issues presented for arbitration relates to resale.
This Commission has Nleet in another docket on the wholesale rates to be made available to
carriers for resale. LID concedes the fact that it is free to resort to the previous Commission
wholesale diKount percentages, without direct Commission involvement in order to provide
resale. Therefore, the issue of resale need not be addressed in this proceeding.

5
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With respect to intercoMection, Ameritech relics upon Section 2S1(c)(2), which imposes
on ILECs the duty "to provide, for the f~ilities and equipment of any requesting
telecommunications carrier, interconnection with [Ameritech Illinois'] network... for the
transmission and routing of telephone exchange septice and exchanee access ...." (Emphasis
added.)

Ameritecb also relies upon , 176 of the FCC's First Report and Order. which provides,
"[T]he term 'interconnection under Section 251(c)(2) refers only to the physica.llinking of two
networks for the mutual exchange oftraffic."

With respect to access to unbundled network elements, Ameritech cites Section
251(c)(3), which imposes on ILECs the duty "to provide. .. for the provision of a
telecommunications service . . . access to network elements on an unbundled basis ......
(Emphasis added.)

Ameritech contends that LTO does not seek interconnection "for the transmission and
routing of telephone exchange service and exchange access" as required by Section 2S1(c)(2),
and that no issue set forth in the Petition relates to the physical linking of two networks for th~.

mutual exchange of traffic. LTO does nOl have a network (or lraffic), and would not have a
network (or traffic) even if it obtained everything it seeks in the Petition. Rather, LID seeks to
become an enhanced service provider - i&. it proposes to offer services (such as "*11") to
subscribers of LEes to use in telephone calls placed over those carriers' netWOrks. Ameriteeh
contends that is not the "mutual exchange of traffic" to which the Section 2S1{c)(2) duty to
interconnect refers, or the physical linking of two networks.

Ameritech also contends that LTO is not seeking to interconnect "facilities and
equipment" as required by Section 251(c)(2). Rather, LTD proposes to "interconnect" software,
which is not equipment. Section 3(50) oflhe 1996 Act dermes "telecommunications equipment"
as "equipment, other than customer premises equipment, used by a camer to provide
telecommunications mea. and includes SQftware intgral to such eqpipm'Dt (including
upgrades)." (Emphasis added.) In other words, Ameritech contends, software is not itself
equipment, but is included along with telecommunications equipment that has software as an
integral component. According to Ameritech, LTO does not propose to interconnect equipment
that has software as an integral component. Instead, it proposes to "interconnect" software.
which the 1996 Act does not contemplate.

. Ameritech contends that the AIN-baed services that are the subject of LTOts Petition do
not entail the transmission, between points specified by the user, of information of the userts
choosing, without change in the form of the content of the information as sent and rcc:eived.
That is, Lm does not seek to offer customers the ability to place and receive telephone calls (or
faxes, etc.). Rather, LTD proposes to be an enhanced service provider. It does not seek to
become a LEe, but to offer enhanced services to subscribers of LEes. Accordingly, because
those subscribers receive the ability to place and receive telephone calls not from LTO but from
their LEes, Lm is not seeking access to network elements "for the provision of a
telecommunications service." In support of its position, Ameritech lists specific services that
LTO has stated it intends to provide. and refers to the

6
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verified statement ofWayne HeimnilJer that the services that LTO intends to provide do not meet
the definition of"telecommunications service" in the 1996 Act.

LTO presents a strong argument showing that the interrelationship between software and
hardware is sometimes impossible to separate equally critical components of
"telecommunications equipment." LTO also stated that in some instances the software link is
the only means of interconnection available to access Amertiech's system. Lm assens,
however, that it seeks interconnection as that tenn is used in the statute, and that it seeks access
to unbundled netWork elements for the provision of a telecommunications service.

Ameritech continued in its Exceptions to say that the Petition seeks Arbitration for
matters that are not within the scope of the Act, and that serves as another independent basis for
dismissing the Petition. In its Exceptions Lm did not address the scope of service issue beyond
its arguments presented above.

CONCLUSION
, ~":Y':

Due to the fact that the LTO Petition for Arbitration is' being dismissed .911 the grounds set
forth above, there is DO need for this Commission to further analyze and make a ruling
concerning the issue of whether what LTD seeks in this proceeding is within the scope of the
1996 Act.

By the Commission this 31· day ofMarch 1997.

(SIGNED) DAN MILLER

Chairman

(5 E A L)
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STATE OF ILLINOIS

ILLINOIS COMMERCE COMMISSION

CERTIDCATE

Re: 97 AB-OOI

I, DONNA M. CATON, do hereby certify that I am ChiefClerk of the Illinois Commerce

Commission ofthe State oflllinois and keeper of the records and seal ofsaid Commission with
.l

" ','. '.. .

respect to all matters except those governed by Chapters 18a and lie ofThe Illinois Vehicle

Code.
. 1.~ ;J"':->:

• ':.~;.. I ;_ . :',

I further certify that the above and foregoing is a true, comet and complete copy of the

order made and entered of record by said Commission on March 31, 1997.

Given under my hand and seal ofsaid Illinois Commerce Commission at Springfield,

Illinois, on April 2, 1997.

ChiefClerk

. ~."

.•~~ .... .,..".,..". Ol"\~-= "" 1 ~w
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§rcrrtary of §tatr
11iuzinpzz lInformation ant! §proicpz

§uitE 315, WEst mOWEr
2 ~artin illutqEr ~ing JJr. :IDr.
Atlanta, (ffiEorgia 30334-1530

CT CORPORATION SYSTEM
PATTIE HARDY
1201 PEACHTREE STREET, NE
ATLANTA, GA 30361

DOCKET NUMBER
CONTROL NUMBER
DATE INC/AUTH/FILED:
JURISDICTION
PRINT DATE
FORM NUMBER

970510710
8903667
02/20/1989
GEORGIA
02/20/1997
0215

CERTIFIED COpy

I, the Secretary of State of the State of Georgia, do
hereby certify under the seal of my office that the attached
documents are true and correct copies of documents filed under the
name of

LOW TECH DESIGNS, INC.
A DOMESTIC PROFIT CORPORATION

Said entity was formed in the jurisdiction set forth above and has
filed in the office of Secretary of State on the date set forth
above its certificate of limited partnership, articles of
incorporation, articles of association, articles of organization
or application for certificate of authority to transact business
in Georgia.

This certificate is issued pursuant to Title 14 of the Official
Code of Georgia Annotated and is prima-facie evidence of the
existence or nonexistence of the facts stated herein.

Lewis A. Massey
Secretary of State
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available therefor.

ARflCLB XI-
The inco~rator i81

James HArtin Tennant, 1339 Lake.ide Way, AtlaAU, Georgia 30319

IN WITNBSS WHBRBOP, the Uftdereignecl executes the8. Articl••

of Incorporation thi8 17th day of February, 1t89.

~f3I:2~
Lee B. Beitctman
Attorney for IDcoxporater
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GORT. HA.5SETT. COHEN fa BEJTCHMAN
ATTORNEV,s AT LAW
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ATLANTA, GEORGIA 30326
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Lee B. Beitchman does hereby acknowledge tha~ h. has been

appointed as registered agen~ for Lt~ TBCU DESIGNS, IHe.

pursuant to the provisions of ~h. Gecrg1a Bu.inca COrpora~ion

Code, and the said corpora~ion ~o.~ hereby consent ~o such

appointment and chat the regi~t.~.~ office of said corporation

shall be 3355 Lenox Road, Suite 600, Atlanta, Georgia 30326.

This 11~ 1~
__ day of r~ ' 1989.

~T3.~~
t;ee B. Be i tcliiD4ii



BUSINESS SERVices AND REGULAtiON
ARtiCLES OF INCORPORATION DATA ENTRY FORM
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Low Tech Designs, Inc.
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JJ5S_Lenox_Ruoa~d~, S~uite 600
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Lee 8. Beitchman
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DECLARATION

I hereby declare, under penalty of perjury, that the foregoing Opposition of Ameritech

Illinois to LTD's Petition for Commission Assumption of Jurisdiction is true and correct,

except for those facts of which official notice may be taken.

One of the Attorneys for
Ameritech Illinois



CERTIFICATE OF SERVICE

I, Artie King, a secretary at the law firm of Mayer, Brown &
Platt, do hereby certify that I have caused a true copy of the
foregoing "Opposition of Ameritech Illinois to Petition for
Commission Assumption of Jurisdiction" to be delivered by hand to
the following on the 28th day of July, 1997:

Janice Myles
Common Carrier Bureau
Federal Communications Commission
1919 M Street, N.W., #544
Washington, D.C. 20554

William A. Kehoe III
Common Carrier Bureau
Federal Communications Commission
1919 M Street, N.W., #544
Washington, D.C. 20554

ITS, Inc.
2100 M Street, N.W., #140
Washington, D.C. 20037

* James M. Tennant
Low Tech Designs, Inc.
1204 Saville Street
Georgetown, SC 29440

* By First Class, United States Mail


